Alcohol and Tobacco Tax and Trade Bureau, Treasury

opinion of the Director or his delegate
it shall be necessary to sell such prop-
erty to prevent waste or expense, the
Director or his delegate shall cause the
property to be appraised. Thereupon
the owner shall have the property re-
turned to him upon giving a corporate
surety bond (see §72.24) in an amount
equal to the appraised value of the
property, which bond shall be condi-
tioned to abide the final order, decree,
or judgment of the court having cog-
nizance of the case, and to pay the
amount of the appraised value to the
Director or his delegate, the U.S. Mar-
shal, or otherwise, as may be ordered
and directed by the court, which bond
shall be filed by the Director or his del-
egate officer with the U.S. Attorney for
the district in which the proceedings
may be commenced. If the owner of
such property neglects or refuses to
give such bond within a reasonable
time considering the condition of the
property the Director or his delegate
shall request the U.S. Marshal to pro-
ceed to sell the property at public sale
as soon as practicable and to pay the
proceeds of sale, less reasonable costs
of the seizure and sale, to the court to
abide its final order, decree, or judg-
ment.

(68A Stat. 869, 870, as amended; 26 U.S.C. 7322,
7323, 7324)

[T.D. ATF-9, 39 FR 9954, Mar. 15, 1974, as
amended by T.D. ATF-183, 49 FR 37061, Sept.
21, 1984]

§72.27 Summary destruction of explo-
sives subject to forfeiture.

(a) Notwithstanding the provisions of
§55.166 of this Title, in the case of the
seizure of any explosive materials for
any offense for which the materials
would be subject to forfeiture in which
it would be impracticable or unsafe to
remove the materials to a place of stor-
age or would be unsafe to store them,
the seizing officer may destroy the ex-
plosive materials forthwith. Any de-
struction under this paragraph shall be
in the presence of at least 1 credible
witness.

(b) Within 60 days after any destruc-
tion made pursuant to paragraph (a) of
this section, the owner of the property
and any other persons having an inter-
est in the property so destroyed may
make application to the Director for

§72.33

reimbursement of the value of the
property in accordance with the in-
structions contained in ATF Publica-
tion 1850.1 (9-93), Information to Claim-
ants. ATF P 1850.1 is available at no
cost upon request from the ATF Dis-
tribution Center, P.O. Box 5950, Spring-
field, Virginia 22150-5950. The Director
shall make an allowance to the claim-
ant not exceeding the value of the
property destroyed, if the claimant es-
tablishes to the satisfaction of the Di-
rector that—

(1) The property has not been used or
involved in a violation of law; or

(2) Any unlawful involvement or use
of the property was without the claim-
ant’s knowledge, consent, or willful
blindness.

[T.D. ATF-363, 60 FR 17449, Apr. 6, 1995]

Subpart D—Remission or
Mitigation of Forfeitures

§72.31 Laws applicable.

Remission or mitigation of forfeit-
ures shall be governed by the applica-
ble customs laws.

(Sec. 613, 618, 46 Stat. 756, as amended, 757, as
amended, sec. 4, 53 Stat. 1292, sec. 7327, 68A
Stat. 871; 19 U.S.C. 1613, 1618, 49 U.S.C. 784, 26
U.S.C. 7327)

§72.32 Interest claimed.

Any person claiming an interest in
property, including carriers, seized by
alcohol, tobacco and firearms officers
as subject to administrative forfeiture
may file a petition addressed to the Di-
rector, for remission or mitigation of
the forfeiture of such property.

§72.33 Form of the petition.

There is no set or standardized form
provided or required by the Depart-
ment for use in filing a petition for re-
mission or mitigation of forfeiture.
However, it is preferable that the peti-
tion be typewritten on legal size paper;
and it is necessary that the petition be
executed under oath, prepared in trip-
licate and addressed to the Director,
and that all copies of original docu-
ments submitted as exhibits in support
of allegations of the petition be cer-
tified as true and accurate copies of
originals. Each copy of the petition
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§72.34

must contain a complete set of exhib-
its.

§72.34 Contents of the petition.

(a) Description of the property. The pe-
tition should contain such a descrip-
tion of the property or carrier and such
facts of the seizure as will enable the
alcohol, tobacco and firearms officers
concerned to identify the property or
carrier.

(b) Statement regarding knowledge of
seizure. In the event the petition is
filed for the restoration of the proceeds
derived from sale of the property or
carrier pursuant to summary for-
feiture, it should also contain, or be
supported by, satisfactory proof that
the petitioner did not know of the sei-
zure prior to the declaration or con-
demnation of forfeiture, and that he
was in such circumstances as prevented
him from knowing of the same. (See
also §72.35.)

(c) Interest of petitioner. The peti-
tioner should state in clear and concise
terms the nature and amount of the
present interest of the petitioner in the
property or carrier, and the facts relied
upon to show that the forfeiture was
incurred without willful negligence or
without any intention upon the part of
the petitioner to defraud the revenue
or to violate the law, or such other
mitigating circumstances as, in the
opinion of the petitioner, would justify
the remission or mitigation of the for-
feiture.

(d) Petitioner innocent party. If the pe-
titioner is not the one who in person
committed the act which caused the
seizure the petition should state how
the property or carrier came into the
possession of such other person, and
that the petitioner had no knowledge
or reason to believe, if such be the fact,
that the property or carrier would be
used in violation of law. If known to
the petitioner, at the time the petition
is filed, that such other person had ei-
ther a record or a reputation, or both,
as a violator in the field of commercial
crime, the petition should state wheth-
er the petitioner had actual knowledge
of such record or reputation, or both,
before the petitioner acquired his in-
terest in the property or carrier, before
such other person acquired his right in
the property or carrier, whichever oc-
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curred later. When personal property is
seized for violation of the liquor laws,
the determining factor will be whether
the person dealt with by the petitioner
had either a record or a reputation, or
both, as a violator of the liquor laws.

(e) Documents supporting claim. The
petition should also be accompanied by
copies, certified by the petitioner
under oath as correct, of contracts,
bills of sale, chattel mortgages, reports
of investigators or credit reporting
agencies, affidavits, and any other pa-
pers or documents that would tend to
support the claims made in the peti-
tion.

(f) Costs. The petition should also
contain an undertaking to pay the
costs, if costs are assessed as a condi-
tion of allowance of the petition. Costs
shall include all the expenses incurred
in seizing and storing the property or
carrier; the costs borne or to be borne
by the United States; the taxes, if any,
payable by the petitioner or imposed in
respect of the property or carrier to
which the petition relates; the penalty,
if any, asserted by the Director; and, if
the property or carrier has been sold,
or is in the course of being sold, the ex-
penses so incurred.

§72.35

A petition may be filed at any time
prior to the sale or other disposition of
the property or carrier involved pursu-
ant to administrative forfeiture, but a
petition in regard to property or a car-
rier which has already been sold or oth-
erwise disposed of pursuant to adminis-
trative forfeiture must be filed within
three months from the date of sale, and
must contain the proof defined in
§72.34(b). Acquisition for official use is
equivalent to sale so far as remission
or mitigation of any forfeiture is con-
cerned.

Time of filing petition.

(Sec. 306, 49 Stat. 880; 40 U.S.C. 304k)

§72.36 Place of filing.

The petition should be filed in trip-
licate with the Director or his delegate
for the region in which the seizure was
made.

[T.D. ATF-9, 39 FR 9954, Mar. 15, 1974, as
amended by T.D. ATF-183, 49 FR 37061, Sept.
21, 1984]

380



